A very common criticism of criminal appeals has been that appellate courts too often reverse a conviction on purely technical considerations.' Appeal is said to offer one more loophole for the criminal.
2 A few have gone so far as to charge the appellate courts with the major blame for inefficiency in the administration of the criminal law. Judge Kavanagh has said: "The American Courts of Review reflecting as they must the temper of the great body of the American Bar, tower above the trials of criminal cases as impregnable citadels of technicality."' 3
Technicality Against the Defendant
In the usual course of procedure criticism of technicality in the Supreme Court is made by the prosecution. But even defendants may now and then voice with justice the same criticism. Most appellate courts deem themselves as not having power to review the facts in the sense of hearing new evidence at the hearing. Furthermore the appellate courts have frequently held that the defendant's appeal must be dismissed because he has failed to comply with the statutes or rules of court,' no matter how good an excuse he has. It is not to be doubted but that in some cases appellate courts have too freely dismissed cases with the easy assertion that since there is no common law right of appeal (in the code sense) the appellant must comply literally with the statutes. 5 More of the burden of complying with the rules should be borne by the trial courts2e Appellate procedure should be simplified so that an appellant is not likely to make mistakes of procedure. When he does make them there should be ample provision for waiving non-wilful errors and permitting the appellant to correct his error and go on with the appeal. 7 The standards of the bar must be improved so that defense attorneys will know how to comply with the procedural requirements. An expensive appellate procedure or one not providing for assisting indigent defendants may make the right of appeal an empty one.
Few Cases Appealed
In the writer's opinion, however, the critics of our appellate courts would do well to remember that only a small proportion of the cases tried in the lower courts are ever taken up to the appellate courts. Of course a single appellate decision may lay down one or more principles that affect vitally the handling of thousands of other cases. The police, the prosecuting attorney and the trial court may all be paralyzed by the action of the appellate court. 8 If every case taken up were reversed it would mean that only five or ten per cent of the convictions were set aside. Indeed it has been increasingly seen in recent years that most crimes are disposed of even before reaching the trial court.' That is to say, the defendant is discharged on preliminary examination, his case is dismissed or nolle prossed, or he bargains with the prosecuting attorney to plead guilty to a lesser offense. If the major weakness does not lie in the trial courts, even less blame can be assigned to the appellate courts.
Dangers of Statistical Conclusions
The proportion of reversals to affirmances is often pointed at by critics of our system as indicating surely that the appellate courts are overly technical. The matter is not as simple as that, however.
The number of reversals should also be compared with the number of convictions.
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" A large percentage of reversals may be no reflection on the appellate courts when the number of appeals taken is small. Hence in England where only six or seven per cent of convictions are appealed a considerable proportion of reversals to affirmances would have little significance. On the other hand, if a large number of appeals is taken, as compared with the number of convictions and there is an equal or greater ratio of reversals to affirmances than in the former case, as in Texas or Oklahoma, it seems not unreasonable to conclude that the appellate courts have not acted on the merits. Unfortunately the number of convictions is often not available in a jurisdiction. 2 In jurisdiction where appeal is of leave the fact that reversals run high will mean little since supposedly the weaker cases have been weeded out. 13 Even where the proportion of appeals to convictions is high and the proportion of reversals to appeals likewise not all the blame is to be assigned to the members of the appellate court. The trial judges may be incompetent and negligent. The standards of admission to the bar may be very low. The inpoverished intellectual climate of the state involved may be an all-determining factor.
Technical Decisions in Fact on the Merits
In further defense of the appellate courts a decision is not necessarily a technical one merely because it appears to be such. That is to say, the appellate court may assign technical reasons for reversal where reasons on the merits exist. This is likely to occur 11 Grant Foreman, The Law's Delays (1914) Crim. L. 698. when the court is not permitted to review the facts.' It may occur because the court wishes to dispose of the case quickly without going through any elaborate reasoning process. 15 Such decisions, however, carry a number of evils in their train. They constitute no contribution to the development of the law, in fact throw it into a chaotic condition. And they may be vehicles for releasing defendants out of improper motives of sympathy and charity rather than justice.' 6
Functions of Appellate Court
Finally, it is worthy of observation that a review of the functechnical decisions are not always so. One function of an appellate court is to do justice in the individual case.
1 7 An innocent defendant ought to be released. On the other hand a guilty defendant should not escape punishment. If this were the only function the appellate court would merely have to ascertain whether or not the defendant was guilty. If he was guilty the judgment would necessarily be affirmed. It should be noted that the extreme technicality in earlier decisions is explainable partly on the basis of doing justice to individual defendants who were subject to the death penalty for very slight offenses. Unfortunately this attitude of technicality continued into modern times when penalties had been made more proportionate to the offenses committed.28
But unfortunately other necessary functions of an appellate court under existing legal systems prevent this simple solution of appeals. The appellate court has the supervisory function of maintaining the standards of the trial courts. If the trial court need only concern itself with the guilt of defendants in one case it is likely to do so in other cases. And if one trial court can adjudicate in this fashion other trial courts may take the course of least resistance 14 "An appellate court may be denied the right of reviewing the merits of a case, but a reading of the record convinces the judges that substantial injustice has been done. A decision is handed down that looks as if technical considerations are paramount, but really a substantial injustice is being remedied by a technical gesture. It has never been hard for appellate courts to wear the lvery of legalism in serving the substantial ends of justice." Raymond Moley, Our Criminal Courts (1930) 104.
'5 F. N. Judson, The Judiciary and the People (1913) 219. Harlan F. Stone, J., has pointed out that a mere discussion of practice points does not mean that the final result on the merits is always affected, but rather that too much time of the court is spent in deciding them. Law and Its Administration (1915) One of the modes of exercising such supervision is to reverse the judgment below when a trial has not been conducted according to the proper standards. Such reversal pulls up the trial judge as sharply as perhaps could any action of the appellate court. It gives the particular defendant another opportunity to be fairly tried. It serves notice on all the trial courts within the jurisdiction that other defendants must be fairly tried. Although the particular defendant may clearly have been guilty he is to be tried all over again in order that standards be maintained. That the judicial system must permit this waste in order to serve a larger interest, is the theory. 19 That some organ must perform this function is clear. That it must necessarily be performed by the appellate courts is possibly open to question and will be considered later.
A third function of the appellate court under existing legal systems is to develop the law of the jurisdiction. 20 It is not enough that the defendant be an undesirable citizen. He must have committed some act which the law of the jurisdiction makes a crime. He must have been accorded certain fundamental procedural safeguards. Inevitably the courts in deciding certain points of substantive criminal law must lay down distinctions, which on first appearance may seem technical. There is no automatic easily discernible test of what is criminal and what is not criminal. But the line must be drawn somewhere and who under our present legal system can draw it better or interpret statutes better than the appellate courts? Particularly was this true in the early days when the English common law was being adapted to American conditions." Today the function is of far less importance and may be performed at least in part by other bodies.
Similarly in deciding what procedural rights of a defendant cannot be dispensed with it is inevitable that to some the appellate decision will look over technical and over refined. The standard may be accepted of reversing for violation of rules intended to secure a fair trial as distinguished from rules intended for orderly dispatch of business. 2 1 But ideas have differed and perhaps always will differ as to what elements are necessary to a fair trial. Due process has never been completely and exhaustively defined; neither has a fair trial. This can be seen in such recent decisions of the United States Supreme Court as the Snyder Case where the court divided five to four on the effect of a view by the jury without the presence of the defendant. 
Insistence of Certainty in the Law
This insistence is another cause of technicality. As in the law of property and of contracts it is strongly urged that the lines between criminal and non-criminal conduct be sharply drawn so that persons may know the consequences of their acts.
2 ' This demand for certainty means that the court in arriving at its decision must consider not only the merits of the particular case but the effect of the case on the body of the law.
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There must be no slipping back and forth between contrary rules. Human life or liberty is at stake and it must not be trifled with. Hence the appellant presses every possible precedent upon the court and the court feels that it cannot get away from it. So far is this carried that even as the courts will protect a man from prosecution under a statute making his act criminal after his act was committed so they often protect him from prosecution where there is a judicial change in the law. 26 On the other hand it has been asserted that when an act is malum in se, an appellate court should never subsequently treat the act as noncriminal while it might reverse a statutory construction where the act is merely malum prohibitum.
2 7 While such cases would obviously be rare in practice it is submitted that a court should in the interests of humanity be permitted to reverse itself. The criminal law has become largely statutory so that there is little field for judicial development. In recent years there has been a considerable degree of criticism of certainty as the great goal of the law. It has been claimed that judges devote too much of their time to studying past precedents and considering the effect of the decision of the particular case on the body of the law. 29 As a result the merits of the particular case, it is asserted, are lost sight of. The free judicial decision movement developed on the Continent emphasizes the just solution of the particular case as the great desideratum. The Report of the Illinois Crime Commission suggests that less attention be paid to the rule of stare decisis; that theoretically the court should wait for the legislature to change the rule, but that practically the court should change the rules itself. Professor Kenny were on points of procedural law. His statement more properly applies to the science of criminology than it does to the rules of substantive or even procedural law.
If stare decisis is to be the guiding principle as to the substantive criminal law, it by no means follows that the same rule should apply to criminal procedure.
3 2 No one could object very strenuously to the act of the Missouri Supreme Court in overruling six former decisions in which it was held fatal to the validity of an indictment to leave out the word "the" before "State of Missouri".
Reversal for Nonprejudicial Error
Having considered some of the defenses of the disposition of criminal appeals by the appellate courts with respect to technicality let us now turn to some of their defects. One of the most serious has been the attitude of reversing for any error as to evidence occurring at the trial irrespective of whether or not such error was prejudicial. This was not the historical attitude of the English appellate courts. 
Lack of Power To Deal With and Dispose of Cases
Another defect has been one for which the judges are not themselves wholly responsible. They have been unable, or have thought themselves unable, to dispose of the appeal as a whole. They have regarded themselves as not having power to review the weight of the evidence or to hear the defendant or the witnesses or to hear evidence discovered after the trial. They have deemed themselves limited to ordering a new trial even though the defendant was clearly guilty of some other count charged in the indictment or of some offense of which the defendant could have been convicted under the indictment. As a consequence many cases where new 33 1 Wigmore on Evidence (1915) 2nd ed., sec. 21. Wigmore says that the Exchequer rule "has done more than any other rule of law to increase the delay and expense of litigation, to encourage defiant criminality and oppression, and to foster the spirit of litigious gamblng."
34 Goldwin Smith prepared the following epitaph for Baron Parke: 'ith a powerful intellect, extensive learning, and most subtle acuteness, he cleverly reduced the laws of England to an absurdity." trials are awarded are never tried. And in a considerable number of cases there have been several appeals and new trials.
Technicality may in large part be eliminated by giving the appellate court all the necessary power to deal with a case and the employment of such power by the court. In the absence of an express contrary constitutional provision the courts should themselves assume such power without waiting for a legislative or constitutional grant thereof. They should be given the power to review the facts. They should be permitted to re-examine the witnesses or the defendant without being bound by formal rules of evidence. They should have the power to hear new evidence discovered after the trial below. They should exercise their power to examine errors not raised below nor assigned on appeal where not to do so would work injustice. They should have the power to correct an illegal sentence or to direct the trial court to correct it. In the absence of a disposition tribunal they should have the power to decrease the sentence. Furthermore they should have the power to increase the sentence and that whether the appeal be from sentence or conviction. They should have the power to alter the verdict within certain limits. That is to say they should have the power to change the verdict to guilty of some other count or part alleged in the indictment or to some other degree of an offense charged in the indictment. 35 Suppose, however, that the indictment or information charged the defendant with the robbery of a certain person at a certain place at a certain time. It could scarcely be contended that the appellate court might now consider whether this defendant committed rape on a certain other person at another place and another time. To do this would be turning the appellate court into another trial court. It would deprive the defendant of his right to be formally accused by information or indictment and to have a preliminary examination. Unless there was a full examination of witnesses he would be deprived of his right to a trial itself. Even then he would be deprived of his right to trial by jury, 3 8 since juries do not sit with appellate courts. 3 7 If he were examined against his will, his privilege against self-incrimination would be violated. He could not be said to have waived any of these by appealing since he was appealing from a conviction of an entirely distinct crime.
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There seems no good reason, however, why the appellate court should not have all the powers of a trial court to accept a plea of guilty.
As to other crimes committed at the time and place the crime charged in the accusation was committed an intermediate solution might be worked out. The appellate court might give the defendant this option: a finding of guilt and the imposition of a penalty by the appellate court, or remanding the defendant to the lower court for trial. The defendant could not then claim his constitutional rights were taken from him and the need of another judicial proceeding would be avoided.
The appellate court should be empowered to grant a new trial.
The Court of Criminal Appeals in England has been criticized for its lack of power to do so, and the court itself has expressed its own regret at not being able to do so.
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The result of an inability to order a new trial is that a defendant against whom substantial error was committed goes free even though he may have been guilty of the crime charged. It is somewhat to be doubted, however, whether the lack of this power results in any great difference in practice. In the United States where new trials can be ordered many cases are never brought to trial again. 4 other hand in England since the defendant must go free if the case is reversed it is not improbable that the Court of Criminal Appeal is rather cautious before it finds that an error was prejudicial to a defendant whom it regards as clearly guilty.
3
The power to order a new trial may be wise from another point of view. It will help to maintain the standards of the trial court. Of course an outright reversal without another trial is the most emphatic possible repudiation of what happened below to the world in general. But to have to retry the case may be more of a lesson to trial courts themselves. One may ask, why not have the appellate court retry the case itself and hold the appellant? There are a number of answers. If there were no reversal by the appellate court not quite as much could be done to maintain trial court standards. Something severe such as a reversal, whether with or without a new trial, may be necessary to check the trial courts. Without such possibilities it would not be clear that defendants are entitled to fair trials below. The impression might easily get about that what happens below is of little import since all errors may be corrected on appeal. The trial of the case might come almost to be viewed as a preliminary process. It has been suggested that instead of reversing for error the appellate court decrease the sentence. 44 This would not dispose of the cases, however, where the appellate court found error but could not conveniently inquire into the guilt of the defendant. The American appellate courts as now constituted cannot conveniently retry criminals; hence where there is substantial error a new trial seems to be the only way out. It may also be suggested that a severe rebuke of the trial judge is alone enough." It is to be doubted, however, that this will have the same efficacious result as a reversal.
The efficacy of reversals may of course be easily overrated. The trial judges are not best where there are most reversals. In fact too many reversals are likely to result in a feeling of futility and a spirit of indifference in the trial of cases. Judges rarely intentionally -Moreover in civil appeals where new trials can be granted they were granted in only three and one-half per cent of the cases appealed during the decade from 1890 to 1900. commit error. If they do they ought to be removed for misconduct. Far better than reversing is the removal of causes of error. The granting of a new trial of course carries with it the (possibility of a second appeal and a second new trial." Thus theoretically a case might never be disposed of. This had led someone to suggest that if a conviction be had on a third trial no further appeal should lie. 47 Perhaps it may seem purely arbitrary to stop at any such point. A defendant is entitled to a fair trial no matter how many trials are necessary. Instead of cutting down the number of trials he may have, efforts should be made to improve the judicial machinery so that only one trial is necessary. In England in civil cases there was no second appeal for a period of over thirty years. 48 If the machinery cannot be improved so that only one or at the most two trials are necessary, it seems an outrage toward an innocent or even a guilty defendant to compel him to stand the cost and suspense of more than one trial and appeal. There is much to be said for the English rule of no new trial even though the defendant may be guilty.
Reversal for Substantial Error
Reversal for substantial error is perhaps the most common mode of attack on technicality in appellate court decisions has been statutes providing that cases be reversed only for substantial error. Such statutes have been passed in many states 9 and Congress finally passed a statute in 1919 after considerable agitation. The American Law Institute Code of Criminal Procedure provides:o "No judgment shall be reversed or modified unless the appellate court after an examination of all the appeal papers is of the opinion that error was committed which injuriously affected the substantial rights of the appellant. It shall be presumed that error injuriously affected the substantial rights of the appellant."
46 In one case a defendant was found guilty five times. Five appeals were taken, the first four resulting in a reversal.
' He prefers the English rule which he states to be that before condoning an irregularity of procedure the court should be able to satisfy itself affirmatively that no substantial miscarriage of justice has resulted therefrom. Wigmore says It is simple enough to pass such a statute. But it is by no means easy to determine what is prejudicial error. Very likely no court would regard such a statute as doing away with the constitutional rights of the defendant, such as his right to a jury trial where he did not waive it, even though no injury to the defendant was shown." As to other errors committed, whether or not they will be regarded as prejudicial will depend on the training and temperament of the court. A court which worships precedent for its own sake is likely to find almost any kind of error to be prejudicial, whereas a more liberal court would easily pass over it.
It is further to be noted that even though the appellate court falls in with the spirit of a statute providing against reversal except for substantial error this does not prevent an appeal from being taken merely to delay. 2 To abolish such appeals the time it takes to appeal must be cut down so far as to make them unprofitable, and the court must have the power to penalize frivolous appeals.
Obviously then relief from technicality must not be hoped for simply by the passage of statutes. Something much subtler is involved. The attitude of the courts must be changed.
5 ' The courts must be persuaded to take an attitude midway between two extremes. They must not on the one hand apply the Exchequer rule of reversing for all errors whether prejudicial or not. They must not on the other hand affirm merely on a showing that the defendant was guilty irrespective of how unfairly he was tried ' The latter would seem almost to amount to judicial lynch law.
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The test rather should be, did the defendant have a fair trial? If he did not, the court should reverse and its reversal should not be regarded as technical. As Mr. Justice Cardoz6 has said: "A criminal however shocking his crime, is not to answer for it with forfeiture of life or liberty till tried and convicted in conformity with law."' ' 6 Rules of there should be no reversal unless the error ought to have affected the verdict. (1927) 246 N. Y. 100, 106, 158 N. E. 35. procedure intended solely for the orderly dispatch of business should be distinguished from rules intended to secure a fair trial for the accused. 57 In the past too often the courts have failed to draw any such distinction. 
Trial of Cases by Apellate Judges
How can judges adopt such an attitude? One possibility is to have appellate judges serve as trial judges as well." The judges would then be confronted with the difficulties of trying cases and would not expect the impossible of trial judges. As Dean Wigmore has said, the present system has tended to make the appellate judge "more and more of a legal monk, immured in a Carthusian cell and cultivating his little plot of the law's barren logic." 60 The trial court hears witnesses, it acts with a jury, it must act promptly, it has to act under the excitement of a trial, and it has no opportunity to study printed abstracts of all the evidence or briefs on the legal issues. An appellate court if made up of judges without trial experience either as lawyers or judges is likely to overlook these things and technical decisions then emerge."
In the early American appellate courts the appellate and trial functions were not sharply differentiated. us "To a large extent they exist as bodies for the enforcement of all the numerous details of procedure that have been developed to control the trial of cases. not been so much because it was thought that such jurisdictions weakened the appellate work but because the appellate courts became congested, and hence some functions had to be sloughed off.
Assigning trial work to the appellate courts seems impracticable for two reasons. In the first place as has been seen, the appellate courts already have too much work to do. More work would simply swamp them. In the second place there is the possibility of what amounts to judicial log-rolling..
3 When a case tried by an appellate judge came up on appeal the appellate court would be more reluctant to reverse out of respect for their colleague and also having in mind that their own decisions might be reversed. The second objection is not a strong one, however, and the amount of good done by such a system would probably far outweigh any harm done in occasional cases. The plan has worked well in England. Doubtless one of the reasons that the English Court of Criminal Appeal is superior to the Oklahoma 'and Texas criminal courts is that its judges are trial judges, trying important civil cases as well.
Unified Court
It may be possible that the closest thing to a union of trial and appellate functions are the various proposals for a unified court in each jurisdiction. Under such a plan the chief justice of the state or the judicial council or some similar authority would co-ordinate the judicial organization of the state and judges from the appellate court might be shifted to the trial court and judges from the trial court to the appellate court. Appeals would become as simple as applications for a new trial or a rehearing. 64 In view of the general congestion of appellate courts the adoption of a unified court system would, however, likely result merely in the calling in of trial judges to aid the appellate court in disposing of its cases. It has been argued in favor of a unified court that duplication and certification of the records are then done away with since both the trial court and appellate court are branches of the same court. would seem simple enough to provide for sending up the original records without any such unification.
Procedural Reform. a) By Statute
Many reversals are for slips in procedure. 6 6 If it were simpler fewer grounds for reversal would be presented. Such procedural changes may be brought about in either or both of two ways: by statute or by rule of court. Past experience has indicated that legislatures engage in tinkering, patching up small defects and paying no attention to serious ones. Judiciary committees may have no lawyers on them, or mediocre country lawyers, or city lawyers, who may themselves have a criminal practice or for other reasons disapprove of reform. Other legislative business is likely to crowd out bills which serve no selfish interest. The American Law Institute Code of Criminal Procedure adopted in 1930 offers an invaluable model for legislatures. It is, however, far from perfect 6 7 Many parts of it simply represent the prevalent rule in a majority of jurisdictions without laying down what ought to be the rule. Other parts represent merely a compromise-a step in the right direction without going the whole way. Furthermore its adoption might in some jurisdictions result in a static condition of the law as it might be felt that no further changes could be necessary. Hence if it is to be adopted it should preferably be by rules of court.
b) By Rules of Court
This is a more promising method of obtaining reform in procedure. Dean Pound and a number of others have been urging such reform in civil cases for the last quarter of a century.
9
It is only recently that it has been suggested that this be done in the criminal law.
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The Supreme Court of 66 James W. Garner asserts that perhaps as much as a third of litigation has to do with procedural error much of which is error in taking appeals. Washington was one of the first to exercise the power.' The attention of the American Bar Association was drawn to it in 193372 Change by rule of court rather than by statutes has several advantages. Statutes are passed by persons many of whom have no training in the law. Legislatures are usually in session only every two years or every four years. Reform in judicial procedure is only one item of their business and often a small one. Action by the legislature is likely to be spasmodic, so that a reform much needed may be brought about very slowly if at all. On the other hand rules of court are drawn by judges and lawyers with special qualifications. They may be assembled at any time. Making rules together with the decision of cases and the administration of the judicial organization is the chief business of the courts. Rules of court are flexible as they can be changed whenever the need is felt. They would tend to discourage reliance on technical questions of procedure to defeat substantive rights, since the courts would be more likely to interpret the rules with a view to accomplishing the result for which they were intended, namely, to facilitate the work of the courts.-Making rules need not result in taking too much of the appellate court's time since a judicial council or some similar group might draw them for the court and submit them to it for approval. It would seem that there is no phase of criminal procedure which might better be dealt with by rules of court than appeals. 74 No phase of criminal procedure is perhaps as mystifying to the lay- The Superior Court of Connecticut in 1930 adopted rules of appellate procedure.
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The Court of Criminal Appeals in England has the power to prescribe rules. Procedure in general is determined by rules in England.
7 9 On June 19, 1934, President Roosevelt signed a bill authorizing the Supreme Court to prescribe rules of practice and procedure for all federal courts.
9a

Discretionary Appeals
Making all appeals discretionary would produce the effect of a strong tendency to do away with technicality.
0 The case would then go before the appellate court only after a preliminary sifting. The cases thus merging would have much more likelihood of having some merit in them than the unselected mass of cases which now come before the courts.
Selection of Appellate Judges
The mode of selection is likely to affect the quality of opinions."' More important than either the procedure or the organization of the court is its personnel. There is relatively little complaint ot technicality with respect to the decisions of appointive courts such as that of Massachusetts. 8 in practice selection of the highest appellate judges is non-partisan and based on a real effort to nominate able men the results are excellent. The decisions of the United States Supreme Court and the lower federal courts doubtless owe much of their excellence to the fact that the judges are appointed. On the other hand where judges are selected on partisan tickets by popular vote with the bar taking little interest it is not strange that the quality of judicial opinions within the jurisdiction is not high.
8 3 It is of course to be borne in mind that the mode of selection is but a single and not the most important factor bearing on technicality of decision.
Mode of Writing Opinion
This may result in technical decisions particularly where judges attempt to write dissertations on points involved. 84 Laying down principles on points not raised nor argued may embarrass the court at some future date. Judges do not have the time nor the training to expound the law in general. 8 5 When they decide points not argued by counsel they are likely to overlook important considerations." 8 This gap should perhaps be filled in by the creation of a ministry of justice.
The Trial Court. a) Lack of Power Reversal for technical reasons is perhaps more the fault of the trial court judges than of the appellate judges. This is true for two reasons. In the first place the trial courts are shorn of the authority necessary to try cases in the most effective manner. The trial judge of most American jurisdictions is little more than an umpire with the real management of the case in the hands of the attorneys. Days may be spent in the selection of a jury as compared with a few minutes in England. Technical objections to the admission or exclusion of evidence are constantly presented to the court. Innumerable and contradictory instructions may be asked. The court in most jurisdictions is not permitted to comment on the evidence or testimony of the witnesses. The jury is given too much and the trial judge too little power. The jury may not only decide issues of fact but issues of law and apply what it deems to be the law to the facts, since the whole matter is lumped together in the shape of a general verdict. To offset this weakness of the trial court in relation to the jury, the appellate courts, as Dean Green has so interestingly pointed out, assumed to themselves an ever increasing degree of control. 8 8 But this control comes too late in the judicial process.
The control should be exercised in the trial process so as to avoid the waste and delay of an additional judicial process. A strong trial court eyercising real authority over the jury and respected by the lawyers can reduce the need for appeals and simplify the appellate process. 8 9 The trial court should not be so far behind the appellate court.
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To some extent the appellate courts themselves are to blame. A courageous appellate court might itself prescribe rules of trial procedure and treat legislative restrictions as unconstitutional interference with inherent judicial power. An enlightened bar is a necessary prerequisite to so wide a departure from existing practice.
b) Selection
Merely to confer additional powers of any sort on trial judges is not to usher in the millenium, however. The judges must be of a kind which deserve to have such powers."' The present opposition among lawyers in many states against allowing the trial judge to comment on the evidence may be justified to the extent that poor trial judges are chosen. Too often at the present time judges are selected not for judicial ability and temperament but because they know how to advertise themselves. candidate is elected he soon has to begin to think about being reelected. Appointment by the executive or by the executive together with an advisory group such as a judicial council, for a period limited only by good behavior, seems essential if better judges are to be obtained.
c) Supervision
Now having conferred the requisite degree of authority on trial judges and provided for a proper mode of selection little remains to be done except to provide for their supervision. This can perhaps best be accomplished through a unified court system. If a unified court for the whole state cannot be obtained it may still be feasible to get one in large metropolitan centers.
9 2 The judicial personnel can then be employed so that the more important criminal cases will be tried by skilled trial judges who know how to avoid prejudicial error. The "superintending control" given in some states to the appellate courts may be made the basis of a certain amount of supervision.
9 3 Under this power appellate courts have compelled a change of venue and ordered an inferior court to go on with a criminal proceeding when it has wrongfully quashed a complaint. The development of an adequate plan of supervision will do much to eliminate the need of reversing to secure uniformity of standards.
Waiver of Jury Trial. a) Instructions
Provision for waiver would do much to eliminate technical reversals. Statistics indicate that most reversals are for errors in instructions to the jury or in admission or exclusion of evidence.
9 Jury trials have been assigned the chief blame for the necessity of appeals, new trials, and a host of other evils9 4 a Where there is no jury trial there are of course no instructions as the court itself passes on the facts. Theoretically the function of instructions is to enlighten the jury on the law. But in practice the charge to the jury has been a favorite trap of the defendant and a convenient vehicle for the 1924-1928 (1932) The federal rule of discretion in the trial court seems preferable. Instructions should be simple. 9 7 Prejudicial errors may in large part be avoided by the giving of cautionary instructions. Since the appellate courts developed the rules of misdirection for their own benefit, they should employ them for their own benefit, too, and not reverse for mere technical error.
b) Evidence
The other serious defect many times associated with jury trials is the large proportion of reversals for errors in admitting or excluding evidence. 98 Any student of the law of evidence knows that many of its rules developed as they did because cases were tried by a judge and a jury and not by a judge alone. Where cases are tried in our courts today without a jury, lawyers raise relatively few objections to evidence. If there is any uncertainty the judge hears the evidence and states that if it appears to be inadmissible he will ignore it in his findings. From the point of view of appeals trials by jury-are doubly objectionable. They result in the necessity of technical rules of evidence at the trial. They clog not only the trial courts but the appellate courts. 'the folds of a general verdict. The supremacy of the jury was long used as an argument against letting the appellate court review the facts.
In cases where a jury trial is had some relief against technicality as to evidence may be obtained provided the appellate court assumes the right attitude.100 In deciding whether a given rule should be enforced or not the court should inquire into the need for so doing. What end is to be served? More discretion might be given to the trial courts in the application of the principles of evidence. Decisions that the trial judge cannot comment on the evidence should be reversed.
A recent New York study of civil appeals to the first department of the appellate division in 1930 taken by the defendant against money judgments secured against him indicates that a larger proportion of court cases are reversed than are jury cases.
1 1 This, of course, proves very little either as to the general run of civil cases and even less as to criminal cases. Is it not likely that the more difficult cases were tried by the -court? If the cases were more difficult more reversals might be expected.
Prosecuting Attorney
Reversals can occur for no other reason than the mistakes of the prosecuting attorney as the state cannot appeal from an acquittal. It goes without saying then that improvement in the work of the prosecuting attorney will mean fewer reversals.10 2 At present he is usually elected and holds office but for a short term. He may be over-anxious to secure convictions so as to make such a name for himself to obtain a better office. The public has its eye on the trial so that he can afford to risk the danger of an appeal. He may be young and inexperienced with the result that he draws an indictment improperly, or secures the admission of improper evidence, or secures exclusion of proper evidence, or the giving of prejudicial instructions. He may fail to co-operate with the attorney general when that official is charged with the duty of defending appeals. In many cases he has failed to file any brief on behalf of the state.
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The way out seems to be to require the selection of prosecuting officials for long terms by the same authority which selects the judges.
10
All the reasons which demand the abolition of popular election of judges do so in the case of prosecuting officials. Furthermore they should be made subject to central supervision. They should be required to make reports to the attorney general."' Partial relief may be secured if trial judges will promptly admonish prosecutors guilty of misconduct.1 0 7
The Bar Improvement in the character of the bar is also plainly needed.
1 The appellate judges, the trial judges, and the prosecuting attorney all come from the bar. The attorneys who take appeals also are members of the bar. An incompetent lawyer can render but little assistance to the appellate court in deciding the appeal. If the briefs and arguments of the lawyers stress technical considerations the decision is likely to be permeated by them.' An ignorant bar and an over-contentious bar will take exceptions to rulings on evidence which would pass unnoticed in England. An unethical lawyer will appeal merely for delay." 0 On the other hand where counsel is properly trained and has the proper professional spirit he will present the case properly in both courts on the merits with clarity and brevity. To secure such a bar the standards for admission to the bar must be elevated. Possibly it may be necessary to limit the appellant to choice from a panel of lawyers. A better type of lawyer for the defense would result in less temptation to the prosecuting attorney to resort to wrong practices."' The present mass of judicial decisions makes it hard even for good lawyers to render the proper assistance to the appellate courts. Is it any wonder that the amount of time that must be spent in finding the law prevents the court from giving the careful thought and deliberation necessary to secure a well-balanced decision? An easy door is opened to going off on some technical ground rather than on the merits. The combination of a welter of decisions with congestion in the appellate court is bound to have its effect. It is therefore imperative that for standards be so improved that* lawyers who represent appellants be wise enough to know how to pick and choose with nice discrimination.
1 2 Without such improvement the victory is likely to go to those industrious lawyers who spend days and nights seeking for a case on all fours with their own. A separate appellate bar would improve matters but would be impractical in democratic United States."'
The Law Schools
If it is true that appellate courts received inadequate assistance from the lawyers it is equally true that they have received until recent years almost no assistance from legal scholars."
4 The leading treatise on Criminal Law in the United States, that by Bishop, has remained practically unchanged for the past sixty years. There is nothing in criminal law to correspond to Wigmore on Evidence or Williston on Contracts. -It has been customary in many American law schools to assign the subject of criminal law to the most inexperienced professor. In only two or three law schools are there professors who devote their whole time to the subject. Criminal procedure is usually not taught in any but the larger schools; and criminology is usually relegated to the sociology department of the arts college.
The past decade or two has seen a change of attitude, however, on the part of the law schools. The law schools have played the leading part in the drafting by the American Law Institute of a Code of Criminal Procedure. They will doubtless play a leading part when the Institute takes up the restatement of the substantive law of crime. The work of the National Commission on Law Observance and Enforcement was substantially assisted by the law schools. The Harvard University Law School has established an Institute of Criminal Law and undertaken a comprehensive survey of crime in Boston. The indications are that the law schools are awaking to the importance of research in criminal law. The law reviews are publishing articles of a more critical nature than was earlier the case.
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A Ministry of Justice
It is evident that the law schools and the bar can do much to assist the appellate courts. But they alone cannot do everything. The bar is busy with its private practice. It has little time to devote to reforming the law. Its most successful practitioners are usually the least interested in securing improvements since it is but human to feel that a system under which one has attained success does not need to be improved. Law teachers except in a few law schools must devote most of their time to their classes. Some other agency is therefore required." 6 The judicial councils which have been established in an increasing number of states during the past decade help to meet the need." 7 In Europe there are ministries of justice.
The proper development of these organs can do much to relieve the appellate court of all but the function of doing justice in particular appeals. They could supervise the trial courts so that reversals become less necessary. They could carry the burden of developing the law. A ministry of justice could do a great many things for the improvement of the administration of the criminal law. It could do much to resolve the conflict of aims, attitudes and techniques which now exist on every hand. It could promote co-ordination of effort
